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Docket No. 88764

NATIONAL GROCERY COMPANY, a Corpora-

tion,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DOCKET ENTRIES
1937

Apr. 19—Petition received and filed. Taxpayer noti-

fied. (Fee paid.)

'' 20—Copy of petition served on General

Counsel.

May 13—Answer filed by General Counsel.

" 15—Copy of answer served on taxpayer.

1938

Aug. 1—Hearing set Sept. 19, 1938, Seattle, Wash-

ington.
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1937

Sept. 22—Hearing had before Mr. Kern on merits.

Submitted. Petitioner's brief due Oct. 22,

1938; Respondent's Nov. 21, 1938; Reply

Dec. 6, 1938.

^' 29—Hearing had before Mr. Kern on merits.

On motion of petitioner to re-open to en-

able parties to enter into an oral stipula-

tion—granted. Proceeding reopened, stip-

ulation received—Submitted. Petitioner's

brief due 10/2/38; Respondent's 11/21/38;

Reply 12/6/38.

Oct. 11—Transcript of hearing of Sept, 22, 1938,

filed.

*' 17—Brief filed by taxpayer. 10/18/38 copy

served on General Counsel.

'' 18—Transcript of hearing of Sept. 29, 1938,

filed.

Dec. 27—Motion for leave to file brief, brief lodged

filed by General Counsel. 12/28/38

Granted.

1939

Jan. 17—Motion for leave to file the attached reply

brief, reply brief lodged filed by taxpayer.

1/19/39 Granted.

'* 19—Copy of motion and reply brief served on

General Counsel.

Feb. 13—Memorandum findings of fact and opinion

rendered. John W. Kern, Div. 16. Deci-

sion will be entered under Rule 50.
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1939

Mar. 10—Motion for extension of time to 4/13/39

for filing computation under Rule 50, filed

by taxpayer.

** 11—Motion for extension of time to 4/13/39 to

file computation under Rule 50, granted.

[1*]

'* 23—Agreed computation of deficiency filed.

'' 30—Decision entered, John W. Kern, Div. 16.

June 5—Petition for review by United States Cir-

cuit Court of Appeals, Ninth Circuit, with

assignment of error filed by taxpayer.

'' 19—Statement of evidence lodged.

'' 27—Proof of service of petition for review

filed by taxpayer.

July 5—Motion for admission of statement of evi-

dence filed by taxpayer.

'' 8—Hearing set on settlement of record

7/19/39.

" 32—Motion for extension to 9/1/39 to com-

plete and transmit record filed by tax-

payer.

" 18—Objections to statement of evidence lodged.

6/19/39, filed by General Counsel.

" 19—Hearing had before Mr. Kern on ap-

proval of statement of evidence. Con-

tinued.

*' 19—Order continuing hearing on approval of

statement of evidence to 8/2/39, entered.

•Page numbering appearing at the foot of page of original certified

Transcript of Record.
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1939

July 21—Certified copy of order from United States

Circuit Court of Appeals, Ninth Circuit,

extending time to 9/V39 to prepare and

transmit record filed.

*' 31—Proof of service of objections to statement

of evidence filed by General Counsel.

Aug. 8—Corrected statement of evidence lodged.

^' 10—Agreed praecipe of record filed.

" 11—Agreed statement of evidence approved

and ordered filed. [2]

United States Board of Tax Appeals

No. 88764

NATIONAL GROCERY COMPANY, a corpora-

tion,

Petitioner,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

PETITION

For its petition herein the National Grocery Com-

pany, petitioner above named, respectfully shows as

follows

:

1. That the said National Grocery Company is a

corporation organized and existing under the laws
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of the State of Washington and having its office and

statutory, principal place of business at 1000 Fourth

Avenue South, Seattle, King County, Washington.

2. On or subsequent to January 22, 1937, the re-

spondent mailed to this petitioned by United States

registered mail a notice of determination of defi-

ciency, bearing symbols IT :E :5-EPH-90D, relating

to income tax liability of this petitioner for the tax-

able year 1934, a full, true and correct copy of

which notice, together with the statements accom-

panying the same, is hereto attached, marked Ex-

hibit ''A" and by this reference made a part hereof.

3. The amount of the deficiency determined by

the [3] respondent in said notice upon account of

income tax liability for the said year 1934 is the sum

of $13,141.58, of which the sum of $12,654.99 is in

controversy in this proceeding.

4. Petitioner alleges that the respondent erred

in the determination of said deficiency in the fol-

lowing respects:

A. In determining that there was any profit

to petitioner on liquidation of the Northern

Grocery Company in excess of the sum of $34,-

012.45.

B. In determining that any portion of profit

on liquidation of the Northern Grocery Com-

pany accrued to or was received by the peti-

tioner in the year 1934 or constitutes taxable

income of the petitioner for that year.
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5. The facts upon which petitioner relies upon

the foregoing assignments of error are as follows:

A. The basis for computing gain or loss of

the stockholdings of the petitioner in the North-

ern Grocery Company taken at fair market

value as of March 1, 1913, of the portion of

such stock held on that date and the cost of the

portion of such stock acquired thereafter

amounted to at least the sum of $144,980.83 and

that the difference between such basis and the

value of assets received did not exceed the sum

of $34,012.45.

B. The liquidation of the Northern Grocery

Company did not take place on January 2, 1934,

or any other time Avithin the said year 1934, but

actually occurred in fact, [4] in substance, and

in law upon the close of business upon Decem-

ber 30, 1933, being the last business day of that

year, and no part of any income or profit aris-

ing from such transaction is attributable or tax-

able to the petitioner in the year 1934.

Wherefore, petitioner prays that this Board hear

and consider this petition and the matters involved

herein and determine that there is no deficiency of

income taxes due from this petitioner for the year

1934, and for such other and further relief as shall

be proper in the premises.

H. B. JONES
Counsel for Petitioner

610 Colman Building

Seattle, "WasEington
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State of Washington,

County of King—ss.

Richard E. Lang, being first duly sworn, on oath

deposes and says: That he is the president of the

National Grocery Company, petitioner hereinabove

named; that he makes this verification for and on

its behalf, being thereunto duly authorized; that he

has read the above and foregoing petition, knows

the contents thereof and believes the same to be

true.

RICHARD E. LANG
Subscribed and sworn to before me this 14th day

of April, 1937.

[Seal] A. P. BOWES
Notary Public in and for the State of Washington,

residing at Seattle [5]

EXHIBIT ''A"

SN-N
Jan. 22, 1937.

IT:E:5

EPH-90D
National Grocery Company,

1000 Fourth Avenue South,

Seattle, Washington.

Sirs:

You are advised that the determination of your

income tax liability for the taxable year 1934 dis-

closes a deficiency of $13,141.58.

In accordance with section 272(a) of the Revenue

Act of 1934, notice is hereby given of the deficiency
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mentioned. Within ninety days (not counting Sun-

day or a legal holiday in the District of Columbia as

the ninetieth day) from the date of the mailing of

this letter, you may file a petition with the United

States Board of Tax Appeals for a redetermination

of the deficiency.

Should you not desire to file a petition, you are

requested to execute the enclosed form and forward

it to the Commissioner of Internal Revenue, Wash-

ington, D. C, for the attention of IT:C1:P:7. The

signing and filing of this form will expedite the

closing of your return by permitting an early as-

sessment of the deficiency and will prevent the ac-

cumulation of interest, since the interest period ter-

minates thirty days after filing the form, or on the

date assessment is made, whichever is earlier.

Respectfully,

GUY T. HETLVERING,
Commissioner.

By
(Signed) CHAS. T. RUSSELL

Deputy Commissioner.

Enclosures

:

Statement

Form 870

Schedules 1 to 3, inclusive [6]
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STATEMENT
IT:E:5

EPH-90D
In re: National Grocery Company,

1000 Fourth Avenue South,

Seattle, Washington.

Income Tax Liability

Year—1934
Income Tax Liability—$27,910.23

Income Tax Assessed—$14,768.65

Deficiency—$13,141.58

The adustjments resulting in the above tax lia-

bility are fully explained in the attached schedules

1 to 3, inclusive.

Reference is herein made to a letter dated Decem-

ber 22, 1936, from Wright, Jones and Bronson, Col-

man Building, Seattle, Washington, relative to office

letter dated November 5, 1936, in which certain ad-

justments to your net income were set up, and in

which you were given an opportunity to present ad-

ditional facts in support of your contentions set

forth in your protest dated August 12, 1936, and as

outlined at a conference held in the office of the

revenue agent in charge at Seattle, Washington, on

September 18, 1936. It is noted that a statement ap-

pears in the letter from Wright, Jones and Bronson

that no further written statement relative to the ad-

justments in question would be made at this time.
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A copy of this letter has been mailed to your rep-

resentative, Mr. R. E. Bronson, 610 Colman Build-

ing, Seattle, Washington, in accordance with the

authority conferred upon him in the power of attor-

ney on file with the Internal Revenue Bureau. [7]

National Grocery Company. Year ended December 31, 1934.

Schedule 1

Adjustments to Net Income

Net income as disclosed by return $107,408.33

As corrected 202,983.51

Net adjustment as computed below $ 95,575.18

Unallowable deductions and additional income

:

(a) Depreciation decreased $ 5,224.06

(b) Profit on liquidation 92,036.32

Total $ 97,260.38

Nontaxable income and additional deductions

:

(c) Capital loss $ 9.04

(d) Profit on autos traded in 1,676.16

Total 1,685.20

Net adjustment as above $ 95,575.18

Schedule 2

Explanation of Items Changed

(a) Depreciation claimed for the year 1934 is deemed ex-

cessive and is adjusted on the same basis as in 1933. The adjust-

ments are based on the remaining useful life of each class of

assets owned by your company, and the amount disallowed is

shown below.

Depreciation claimed $ 26,308.17

Depreciation allowed 21,084.11

Depreciation disallowed $ 5,224.06
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See exhibit E, pages 5 to 7, inclusive, for detailed adjust-

ments for depreciation, revenue agent's report dated June 29,

1936, a copy of which has been furnished you.

(b) The profit on liquidation of the Northern Grocery Com-
pany on January 2, 1934, is computed as follows

:

Net value of assets received (Ex. F) $186,492.12

Cost (per books) 94,455.80

Net Profit $ 92,036.32

[8]

The above computation is based on information furnished at

a conference held in the office of the revenue agent in charge

at Seattle, Washington, on September 18, 1936, and it is held

that the profit on liquidation is taxable under the provisions of

section 115(c), Revenue Act of 1934.

(c) Capital loss on Ford car No. 17, sold during the year

for cash is allowed, and has been computed as follows

:

Cash paid October 17, 1932 $ 687.05

Less:

Depreciation to Jan. 19, 1934 date sold 228.01

Depreciated cost $ 459.04

Selling price 450.00

Loss $ 9.04

(d) Profit on old automobiles traded in for new automo-

biles, and included in taxable income during the year, has

been excluded therefrom in accordance with the decision in the

case of Hartman Co., 20 B. T. A. 302, August 15, 1930.
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Schedule 3

Computation of Tax

Adjusted net income shown in schedule #1 $ 202,983.51

Income tax at 133^% $ 27,910.23

Tax previously assessed #401349 14,768.65

Additional income tax assessable $ 13,141.58

Declared value $1,629,595.13

Credit exemption, 12%% of the above amount, or $ 203,699.39

Net income shown above $202,983.51

Less:

Credit exemption 203,699.39

Balance taxable at 5% None
Excess-profits tax None

[Endorsed]: U. S. B. T. A. Filed Apr. 19, 1937.

[9]

[Title of Board and Cause.]

ANSWER
Comes now the Commissioner of Internal Reve-

nue, by his attorney, Morrison Shafroth, Chief

Counsel, Bureau of Internal Revenue, and for an-

swer to the petition filed herein, admits and denies

as follows:

1. Admits the allegations contained in paragraph

1 of the petition.

2. Admits that on January 22, 1937, the respond-

ent mailed to this petitioner by United States regis-

tered mail a notice of determination of deficiency,

relating to income tax liability of this petitioner for
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the taxable year 1934, a copy of which notice to-

gether with the statements accompanying the same

is attached to the petition, marked Exhibit A and

by this reference made a part thereof.

3. Admits that the amount of the deficiency de-

termined by the respondent in said notice upon ac-

count of income tax hability for the said year 1934

is the sum of $13,141.58.

4 A and B. Denies that the Commissioner erred as

alleged in subparagraphs A and B of paragraph 4

of the petition.

5 A and B. Denies the allegations contained in

subparagraphs A and B of paragraph 5 of the peti-

tion. [10]

Denies each and every other allegation contained

in the petition not hereinbefore admitted, qualified

or denied.

Wherefore, it is prayed that the taxpayer's a^)

peal be denied.

(Signed) MORRISON SHAFROTH
Chief Counsel,

Bureau of Internal Revenue.

Of Counsel:

PHILIP M. CLARK,
Special Attorney,

Bureau of Internal Revenue.

5/11/37

[Endorsed] U. S. B. T. A. Filed May 13, 1937.

[11]
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[Title of Board and Cause.]

H. B. Jones, Esq., for the petitioner.

B. H. Neblett, Esq., for the respondent.

MEMORANDUM FINDINGS OF FACrr AND
OPINION.

This proceeding involves a deficiency in peti-

tioner's corporate income tax for the year 1934 de-

termined by respondent in the amount of $13,141.58.

Of this amount the sum of $12,654.99 is in dispute

and represents that portion of the tax resulting

from respondent's determination that petitioner re-

ceived in the taxable year a profit in the sum of

$92,036.32 through liquidation in 1934 of its sub-

sidiary, Northern Grocery Co. of Bellingham,

Washington. Petitioner contends that the liquida-

tion in question occurred in 1933, for which year

petitioner and its subsidiary, pursuant to the pro-

visions of the Revenue Act of 1932, filed consoli-

dated returns as members of an affiliated group of

(corporations, and therefore, no gain would be recog-

nized upon the liquidation of the subsidiary. Peti-

(ioner [12] also contends that respondent's deter-

tnination of the amount of profit realized from the

liquidation is erroneous.

FINDINGS OF FACT.

Petitioner is a corporation organized in 1902

under the laws of the State of Washington. It was

organized by J. C. Lang who, together with four
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brothers, had previously been associated in the

wholesale grocery business in the State of Oregon.

After the incorporation of petitioner it carried on a

wholesale grocery business in the State of Wash-

ington under the direction of J. C. Lang who con-

tinued to cooperate with and receive the cooperation

of the other members of his family. Petitioner had,

and still has, its principal place of business in the

City of Seattle, but had branches or affiliated com-

panies in other parts of the State of Washington.

From 1902 to 1909 petitioner carried on a branch of

its business in the City of Bellingham, Washington.

In the latter year the business of that branch was

taken over by the Northern Grocery Co., a Wash-

ington Corporation with a capital stock of $50,000

consisting of 500 shares of the par value of $100

each. Petitioner owned 315 shares of this stock at

the time of the incorporation of Northern Grocery

Co. and continued to hold these shares until the time

of the liquidation of Northern Grocery Co., herein-

after described. The remaining 185 shares of North-

ern Grocery Co. were held by employees of the com-

pany who were allowed to purchase the stock under

an agreement which gave to J. C. Lang the first

right of re-purchase in the event of sale on the basis

of the book value of the stock.

The Lang brothers were able and successful busi-

ness men, and under the leadership of J. C. Lang

the business of petitioner and of Northern [13]

Grocery Co. was prosperous and profitable.
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At the time of and subsequent to the formation of

the Northern Grocery Co. business conditions in and

around Bellingham, Washington, were favorable for

<he success of the enterprise, and the Northern

Grocery Co. also had the benefit of financial as-

sistance and executive advice and management from

I.e. Lang and other officers of the petitioner.

During the year 1910 the earnings from the stock

of the Northern Grocery Co. were between $12 and

$13 per share, during 1911 between $20 and $21 per

share, and during 1912 between $21 and $22 per

share. At the end of 1912 the book value of the

Northern Grocery Co. stock was approximately $140

per share. The fair market value of this stock on

March 1, 1913, was $250 per share.

J. C. Lang died in the latter part of 1929 and

was succeeded by his son Richard E. Lang as presi-

dent and manager of petitioner. In the spring of

1933 R. E. Lang and the principal individual stock-

holders of petitioner and Northern Grocery Co.

who were employees of these companies agreed upon

a program of consolidation, the Northern Grocery

Co. to be a business branch of petitioner. This pro-

gram involved the acquisition by petitioner of the

185 shares of the capital stock of Northern Grocery

Co. not theretofore owned by petitioner in exchange

for stock of petitioner corporation, the subsequent

surrender by petitioner for cancellation of all of the

capital stock of Northern Grocery Co., and the

transfer to petitioner of all of the assets of North-
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em Grocery Co. In this way the Northern Grocery

Co. was to be liquidated, and the business thereupon

to be carried on as a branch of petitioner. It was the

intention of the stockholders and officers of [14] pe-

titioner and the Northern Grocery Co. to effect this

liquidation after the expiration of the year 1933,

but as of December 30, 1933. On June 22, 1933, peti-

tioner acquired 25 shares of the capital stock of

Northern Grocery Co. for $11,452.22, and on July 1,

1933, acquired 150 shares for $50,503.58. It had pre-

viously acquired, on December 13, 1921, 10 shares of

the capital stock of Northern Grocery Co. for $4,-

275.03, and therefore, after July 1, 1933, owned all

of the capital stock of Northern Grocery Co. In De-

cember, 1933, certificates representing- this stock

were placed in the stock book of the Northern Gro-

cery Co. with the following notation endorsed on

each: ''December 28, 1933, this stock is hereby sur-

rendered for cancellation in liquidation. National

Grocery Co.", which notation bore the signature of

R. E. Lang, president, and H. Carlson, secretary.

Across the face of the stock certificates was written

in typewriting "cancelled December 29, 1933."

The minute book of Northern Grocery Co. con-

tains the following:

Minutes, Special meeting of the stockholders of

the Northern Grocery Co.

Pursuant to call a special meeting of the

stockholders of the Northern Grocery Company

was held at the office of the company, in Seattle,
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Washington, on Tuesday, January 2nd, 1934, at

10 :30 a. m. All the stock was represented at the

meeting.

The president stated the meeting had been

called for the purpose of acting upon a proposal

from the National Grocery Company. The said

National Grocery Company is now the owner of

all the capital stock of the Northern Grocery

Company and as it is the desire of the National

Grocery Company to liquidate the Northern

Grocery Company as a corporation as

of December 30, 1934, the National

Grocf.ry Company has tendered to the

Northern Grocery Company all of the

capital stock of the Northern Grocery Com-

pany in exchange for all of the assets, both tan-

gible and intangible of the Northern Grocery

Company. [15]

The following resolution was thereupon in-

troduced, seconded and unanimously carried:

''Be It Resolved, That this proposal be ac-

cepted as of this date, and that the proper offi-

cers of the Northern Grocery Company be au-

thorized to execute a deed conveying to the Na-

tional Grocery Company all of the real prop-

erty of the Northern Grocery Company.

Resolved Further, That officers of the North-

ern Grocery Company be authorized to execute

a bill of sale in favor of the National Grocery

Company of all the Northern Grocery Company

personal property, and an assignment and
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transfer of all the Northern Grocery Com-

pany's accounts, and notes receivable and se-

curities and all other claims and credits that

may be due the said Northern Grocery Com-

pany. '

'

This being the final meeting of the Northern

Grocery Company, a financial statement of the

business for the period ending December 30,

1933, was submitted, read and ordered placed in

the minutes.

It was then duly moved, seconded, and unani-

mously carried that the actions of the officers

and trustees of the company during the year

1933, be ratified and approved.

There being no further business, the meeting

adjourned.

R. E. LANG,
President

;

H. CARLSON, Secretary.

This is the last entry in the minute book of that

company. It was signed on or subsequent to Janu-

ary 2, 1934. There was no formal meeting of the

stockholders of the company held on that date, but

these minutes were prepared and signed on or sub-

sequent to January 3, 1934, in order to record deci-

sions of the stockholders of the company made by

them at the informal meetings held in the spring

and early summer of 1933 and of which no minutes

were kept or prepared. The Northern Grocery Com-
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pany was a closely held corporation and meetings of

its stockholders were frequently held of w^hich no

minutes appeared in the minute books. The book-

keeping entries giving effect to the liquidation of

the Northern Grocery Company [16] and the con-

version or transfer of the investment account of the

National Grocery Co. from the corporate stock of

Northern Grocery Co. to the tangible property taken

over pursuant to the liquidation, were prepared as

to form during 1933, but were not entered upon the

books of the companies imtil 1934, since the correct

figures would not be available until after tak-

ing the closing inventory of Northern

Grocery Co. after the close of business on

December 30, 1933. The appropriate book-

keeping entry was made in the journal of peti-

tioner in the early part of 1934, but as of December

30, 1933. Another entry regarding the same transac-

tion from the standpoint of the investment account

of petitioner was entered in the ledger of petitioner

on the same day but as of January 2, 1934. Subse-

quently, this was changed to make the entries as of

December 30, 1933.

By bill of sale dated January 2, 1934, and signed

and acknowledged before a notary on that date by

R. E. Lang, president, and H. Carlson, secretary,

the Northern Grocery Co. conveyed its assets to pe-

titioner. This instrument was prepared at the same

time the minutes were prepared which were dated

January 2, 1934.

Although Northern Grocery Co. was not dis-

solved, it filed no income tax return for the year
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1934 or any part thereof. The balance sheets as of

December 30, 1933, submitted with the income tax

return for 1934 of petitioner, disclose the Northern

Grocery Co. as a separate corporate entity on De-

cember 30, 1933, while the balance sheets in the same

return showed it to be a branch of petitioner on

December 31, 1934.

The liquidation of Northern Grocery Co. and the

acquisition of its assets by petitioner occurred in

1934. The value of the assets received by petitioner

as a result of such liquidation was the sum of

$181,692.12. [17]

OPINION.

Kern : The primary question in this proceeding is

whether the liquidation of petitioner's subsidiary,

Northern Grocery Co. occurred at the close of busi-

ness on December 30, 1933, as petitioner contends,

or subsequent to January 2, 1934, as respondent con-

tends and has determined. If Petitioner's contention

is correct, then any gain resulting from the liquida-

tion would not be recognized by reason of section

141 of the Revenue Act of 1932 and Regulation 73,

Article 37, set out in the margin.^ If the liquidation

^Revenue Act of 1932.

Sec. 141. Consolidated Returns of Corporations.

(a) Privilege to File Consolidated Returns.

—

An affiliated group of corporations shall, subject to

the provisions of this section, have the privilege of

making a consolidated return for the taxable year
in lieu of separate returns. The making of a con-
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occurred in 1934, the Revenue Act of that year, ap-

proved May 10, 1934, would govern. Section 141 (d)

solidated return shall be upon the condition that all

the corporations which have been members of the

affiliated group at any time during the taxable year
for which the return is made consent to all the regu-

lations under subsection (b) (or, in case such regu-
lations are not prescribed prior to the making of the

return, then the regulations prescribed under sec-

tion 141(b) of the Revenue Act of 1928 in so far as

not inconsistent with this Act) prescribed prior to

the making of such return ; and the making of a con-

solidated return shall be considered as such con-

sent. In the case of a corporation which is a member
of the affiliated group for a fractional part of the

year the consolidated return shall include the in-

come of such corporation for such part of the year
as it is a member of the affiliated group.

(b) Regulations.—The Commissioner, with the

approval of the Secretary, shall prescribe such regu-

lations as he may deem necessary in order that the

tax liability of an affiliated group of corporations

making a consolidated return and of each corpora-

tion in the group, both during and after the period

of affiliation, may be determined, computed, as-

sessed, collected, and adjusted in such manner as

clearly to reflect the income and to prevent avoid-

ance of tax liability.

lieiiulations 76, Article 37.—Dissolutions—Recogni-
tion of Gain or Loss.

(a) During Consolidated Return Period. Gain
or loss shall not be recognized upon a distribution

during a consolidated return period, by a member
of an affiliated group to another member of such

group, in cancellation or redemption of all or any
portion of its stock ; and any such distribution shall

l)e considered as intercompany transaction.

Revenue Act of 1934.
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of that Act, set out in the margin^, confines the priv-

ilege of filing consolidated re- [18] turns to common

carriers by railroad. Therefore, if respondent's con-

tention and determination on this question is cor-

rect, the gain resulting to petitioner from the liqui-

dation will be recognized.

This question as to when the liquidation of the

Northern Grocery Co. occurred is largely a ques-

tion of fact and it should be borne in mind that the

determination by respondent, that it occurred in

1934, is prima facie correct as to the facts involved.

"Sec. 141. Consolidated Returns of Railroad Corpo-
rations.

* * * * * * *

(d) Definition of ''Affiliated Group".—As used
in this section an "affiliated group" means one or

more chains of corporations connected through
stock ownership with a common parent corporation
if—

(1) At least 95 per centum of the stock of each
of the corporations (except the common parent cor-

poration) is owned directly by one or more of the

other corporations; and

(2) The common parent corporation owns di-

rectly at least 95 per centum of the stock of at least

one of the other corporations ; and
(3) Each of the corporations is either (A) a

corporation whose principal business is that of a
common carrier by railroad or (2) a corporation the

assets of which consist principally of stock in such
corporations and which does not itself operate a
business other than that of a common carrier by
railroad. * * *
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If petitioner had proved, by convincing testi-

mony, that it had actually taken over the assets of

its subsidiary on December 30, 1933, pursuant to

the intention of both corporations to thereby effect

a liquidation on that date, the liquidation might

be considered as occurring on December 30, 1933,

even though certain formalities were not completed

until 1934, since both petitioner and its subsidiary

were closely held [19] corporations. Harry A.

Beckum, 11 B. T. A. 39. However, in the instant

case, there is not convincing evidence that petitioner

actually took ever the assets of its subsidiary on

December 30, 1933. Northern Grocery Co. remained

in existence throughout 1934. There is no evidence

that possession of its assets passed from the hands

of its officers and employees into the hands of the

officers and employees of petitioner. In view of this

fact, and of the close corporate relationship of

petitioner and its subsidiary, it was apparent that

any transfer of assets would be a matter of book-

keeping entries or of formal conveyance by one

corporation to the other. In this case the formal

conveyance was by bill of sale executed and ac-

knowledged by the proper officers of the Northern

Grocery Co. on January 2, 1934, and authorized

by the formal minutes of a stockholder's meeting

signed by its president and secretary on January

2, 1934 and bearing the same date. The bookkeep-

ing entries which set out the transfer of the assets

of the Northern Grocery Co. to petitioner were
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prepared as to form by the bookkeeper prior to

December 30, 1933, but were not entered by him

in the proper books of petitioner and its subsidiary

until the early part of 1934, since it was necessary

for him to wait until after the closing inventory

started December 30, 1933 in order to obtain the

necessary figures. Whent he obtained these figures

he made the proper entries in the books as of De-

cember 30, 1933, with the exception of an entry on

the ledger book of petitioner which was made as of

January 2, 1934.

No formal meeting of the stockholders of North-

ern Grocery Co. took place on January 2, 1934.

The plans with regard to the liquidation of this

subsidiary of petitioner were made at several in-

formal meetings [20] of the stockholders of both

companies early in 1933, of which no minutes were

prepared or kept. It was the intention of the stock-

holders and officers of the companies to continue

the operation of Northern Grocery Co. throughout

the year 1933, and then to liquidate that company

AS OF the last of 1933, continuing the business

in 1934 as a branch of petitioner. However, the in-

tention to liquidate at some date immediately after

the end of the year AS OF December 31, 1933 is

not equivalent to an intent to liquidate ON Decem-
ber 30, 1933. Pierce Oil Corp., 32 B. T. A. 403, 432.

We can find no intent to liquidate the Northern

Grocery Co. ON December 30, 1933, since there is

no evidence of an actual taking over of the assets
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of that company by petitioner in 1933; since the

bookkeeping entries evidencing such taking over

were not made in the books of that company and

petitioner until 1934, and since the formal convey-

ance by bill of sale was not made until 1934, we

must conclude that petitioner has not overcome the

presumption of the correctness of respondent's

determination; and that the liquidation of North-

ern Grocery Co. occurred in the taxable year 1934,

and the gain resulting to petitioner as a result of

such liquidation is to be recognized.

It is, therefore, necessary to consider the ques-

tion of whether respondent erred in computing the

profit to petitioner resulting from such liquidation.

Petitioner contends that the fair market value of

the 315 shares of stock of the Northern Grocery

Co., which it had acquired prior to March 1, 1913,

was considerably in excess of the value of such

shares as determined by respondent from the books

of that company. Petitioner [21] also contends that

the valuation of the assets of that company coming

to petitioner as a result of the liquidation is erro-

neous in that it includes four items amounting, ac-

cording to respondent's valuation, to $7,498.84,

which, in reality, were without value. The evidence

adduced by petitioner, which was uncontradicted,

convinces us that the fair market value as of March

1, 1913, of the 315 shares of the stock of Northern

Grocery Co. acquired by petitioner before that

date, was $250 a share or the sum of $78,750. This
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we conclude not only from the expert testimony, but

also from the history of the company and from its

earnings in 1911 and 1912.

With regard to the several items which petitioner

contends were erroneously included by respondent

in a valuation of the assets transferred to it by

Northern Grocery Co. at the time of its liquidation,

we have concluded that as to two of such items

petitioner has not introduced evidence sufficient

to overcome the presumption of the correctness of

respondent's determination. These items are $691.-

89, representing a charge-off for bad debts restored

by respondent to the asset account of Northern

Grocery Co., and $2,205.95, representing deprecia-

tion taken by that company on its furniture and fix-

tures and automobiles and disallowed by respond-

ent as excessive. Petitioner's evidence on these two

items was vague and imconvincing.

However, the testimony of petitioner's witness

as to the items of $1,000 representing the value of

certain corporate stock owned by Northern Grocery

Co., and alleged to be worthless, and of $3,600 rep-

resenting a [22] reserve for bad debts, was definite,

convincing and uncontradicted.

Therefore, we conclude that the valuation placed

by respondent on the assets transferred by North-

ern Grocery Co. to petitioner upon its liquidation,

exceeded the proper valuation of such assets by the

sum of $4,600.

Decision will be entered under Rule 50.

Entered Feb 13, 1939 [23]
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United States Board of Tax Appeals

Washington

Docket No. 88764

NATIONAL GKOCERY COMPANY,
Petitioner,

V.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

DECISION.

Pursuant to the Memorandum Findings of Fact

and Opinion of the Board entered February 13,

1939, the petitioner and respondent herein having

on March 23, 1939, filed agreed recomputation, now

therefore, it is

Ordered and Decided: That there is a deficiency

in income tax for the taxable year 1934 in the

amount of $5,561.89.

[Seal] JOHN W. KERN,
Member.

Entered March 30, 1939. [24]

[Title of Board and Cause.]

PETITION FOR REVIEW AND
ASSIGNMENT OF ERRORS.

Comes now National Grocery Company, a cor-

poration, by its attorneys, H. B. Jones and Robert

E. Bronson, and respectfully shows:
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I.

That the National Grocery Company is a corpora-

tion duly organized and existing under and by vir-

tue of the laws of the State of Washington, and

having its principal office at 1000 Fourth Avenue

South, Seattle, King County, Washington; that the

income tax return for the calendar year 1934, which

is involved in this proceeding, was made to and

filed w4th the Collector of Internal Revenue for the

District of Washington, whose office is located in the

City of Tacoma, Washington, which is within the

jurisdiction of the United States Circuit Court of

Appeals for the Ninth Circuit.

11.

The nature of the controversy is as follows, to-

wit:

During the year 1933 and both prior and subse-

quent thereto the petitioner was engaged in the

wholesale grocery business, [25] having its principal

office at Seattle, Washington, and carrying on busi-

ness at other points in Washington and Idaho

through the medium of branches or subsidiary cor-

porations. Such a business was carried on at Belling-

ham, Washington, through Northern Grocery Com-

pany, a Washington corporation, of w^hich 100%

of the capital stock was acquired by the petitioner

on or about July 1, 1933, and thereafter petitioner

was at all times the owner of all of the stock of

said corporation.
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III.

During the course of the calendar year 1933 the

stockholders of said Northern Grocery Company

determined upon and adopted a plan of liquidation

of the assets and business of said Northern Grocery

Company to become effective at the close of business

upon the last business day of 1933 and providing

that thereafter the operations of said business would

be carried on solely as a unit and branch of peti-

tioner corporation. Pursuant to said plan, all of

the certificates for shares of the capital stock of

Northern Grocery Company were surrendered for

cancellation on or prior to December 30, 1933, and

were cancelled of record as of December 28, 1933.

Entries were made in the books of record of both

corporations giving effect to the liquidation of

Northern Grocery Company as of the close of busi-

ness on December 30, 1933, and from and after that

time the business formerly conducted by said North-

ern Grocery Company at Bellingham, Washington,

was operated and carried on as a branch of peti-

tioner corporation under an assumed trade name.

All steps necessary to accomplish such liquidation

pursuant to said plan were taken during the calen-

dar year 1933. [26]

IV.

Thereafter respondent ruled that the liquidation

of the Northern Grocery Company did not occur in

1933 but took place on January 2, 1934, basing such

ruling on the execution of a formal bill of sale cov-
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ering the personal property of Northern Grocery

Company, a corporation, which was signed and

acknowledged on January 2, 1934, and the recording

of certain entries in the minute book of Northern

Grocery Company under that date, both of which

were unnecessary to and independent of the actual

liquidation of said Northern Grocery Company,

which occurred in fact and in substance within the

calendar year 1933 and if any formal proceedings

were necessary with respect thereto, they were not

taken during the calendar year 1934.

V.

The Commissioner of Internal Revenue assessed a

deficiency against petitioner for the calendar year

1934 in the amount of $13,131.58, of which assess-

ment the amount of $12,654.99, based upon an al-

leged profit to petitioner, as the owner of all of the

capital stock of the Northern Grocery Company,

made upon the liquidation of said affiliate corpora-

tion, was disputed.

VI.

From the foregoing determination the petitioner

appealed to the United States Board of Tax Ap-

peals upon the ground that the said liquidation had

occurred during the calendar year 1933, and, there-

fore, the liquidation being subject to the Revenue

Act of 1932, in force during that year, that no gain

or loss should be found to the petitioner upon the

said liquidation. [26A]
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Thereafter a hearing was had by said Board upon

September 22, 1938, and on February 13, 1939, the

Board rendered its decision in favor of the Com-

missioner, as to the issue, upon the ground "that

the petitioner has not overcome the presumption of

the correctness of respondent's determination; and

that the liquidation of Northern Grocery Company

occurred in the taxable year 1934, and the gain

resulting to petitioner as a result of such liquida-

tion is to be recognized."

YII.

Petitioner, being aggrieved by the findings and

conclusions of law contained in said decision pro-

mulgated March 30, 1939, desires to obtain a review

thereof by the United States Circuit Court of Ap-

peals for the Ninth Circuit.

Wherefore, it petitions that a transcript of record

be prepared in accordance with the rules of the

United States Circuit Court of Appeals for the

Ninth Circuit, and transmitted to the clerk of said

court for filing and appropriate action, to the end

that the error complained of may be reviewed and

corrected by the said United States Circuit Court of

Appeals for the Ninth Circuit.

VIII.

The petitioner's

ASSIGNMENTS OF ERROR

are as follows:
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1. That under the law and evidence in the

case, the Board of Tax Appeals erred in hold-

ing that petitioner had not presented sufficient

evidence to overcome the presumption of the

correctness of respondent's determination. [27]

2. That under the law and evidence in the

case, the Board of Tax Appeals erred in hold-

ing that the liquidation of the Northern

Grocery Company did occur in the taxable year

1934.

3. That the Board of Tax Appeals erred in

refusing to admit into evidence petitioner's

Exhibit #3, this being a copy of the dissolu-

tion statement of the Northern Grocery Com-

pany as of December 31, 1933.

4. That under the law and evidence in the

case, the Board of Tax Appeals erred in hold-

ing that there was no actual taking over of

the assets of the Northern Grocery Company

by petitioner in 1933.

5. That the Board of Tax Appeals erred

in assessing to petitioner additional taxable

income for the year 1934 in the amount of

$92,036.32, which amount represented the al-

leged taxable profit on the liquidation of the

Northern Grocery Company.

6. That the Board of Tax Appeals erred in

its conclusions of law as set forth in its opinion

herein, and that such conclusions are not re-

sponsive to its findings of fact and are con-
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trary to, and not supported by, the evidence

and facts in the case.

(Signed) H. B. JONES,
(Signed) ROBERT E. BRONSON

Counsel for Petitioner.

610 Colman Building,

Seattle, Washington. [28]

State of Washington,

County of King—ss.

H. B. Jones, being first duly sworn on oath, de-

poses and says: That he is one of the attorneys

for National Grocery Company, a corporation, peti-

tioner herein, and makes this verification for and

on behalf of said petitioner, being thereunto duly

authorized; that he has read the foregoing peti-

tion, is familiar with the statements therein con-

tained and that the facts therein stated are true.

(Signed) H. B. JONES.

Subscribed and Sworn to before me this 31st day

of May, 1939.

[Seal] Signed A. P. BOWER,
Notary Public in and for the State of Washington,

residing at Seattle.

[Endorsed]: U. S. B. T. A. Filed June 5, 1939.

[29]
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[Title of Board and Cause.]

STATEMENT OF EVIDENCE

The above-entitled proceeding came on for hear-

ing on this, the 22nd day of September, 1938, before

the Honorable John W. Kern, Member of the

United States Board of Tax Appeals, at Seattle,

Washington, pursuant to notice of hearing hereto-

fore given; whereupon the following proceedings

were had and testimony heard, H. B. Jones, Esq.

appearing on behalf of petitioner, and B. H. Neb-

lett, Esq. appearing on behalf of respondent.

The opening statement of counsel having been

made; thereupon

RICHARD LANG

was sworn and testified as follows:

I am President of the National Grocery Company

and have acted in such capacity since the early

part of 1930, succeeding my father, J. C. Lang. All

of my working hours are devoted to the business

of the National Grocery Company. [30]

At the close of 1933 the National Grocery Com-

pany owned 100% of the stock of the Northern

Grocery Company, which had been the situation

from about July 1, 1933. Prior to that date the

National had owned about 70% of the said stock,

the remainder being held by individual stockholders.

The National, during the early part of 1933, had

several affiliated or subsidiary companies similar

to the Northern Grocery Company. These included

the Washington Grocery Company operating the



86 National Grocery Co.

(Testimony of Richard Lang.)

Lewiston Mercantile Company and the Pullman

Mercantile Company and the Walla Walla Grocery

Company, these latter organizations operating in

northern Idaho, eastern Washington, and part of

Oregon. The Northern Grocery Company carried

on its business in northwestern Washington.

Q. State whether or not in 1933 you deter-

mined upon any business plan with respect to

the continuance of discontinuance of these af-

filiated companies.

A. In 1933 it was decided by the various

stockholders of the other corporations—by the

other, I mean the corporations affiliated but

not owned one hundred per cent by the Na-

tional Grocery Company—to have the National

Grocery Company be the sole corporation, and

to be effective as of the end of that year, and

during 1933 the stock was acquired of these

other companies, one hundred per cent pursuant

to that plan. [31]

Q. That is, in each case, where you discon-

tinued an affiliate or a subsidiary as a corpo-

ration you still continued to use the name that

had been previously used as a style of business ?

A. Yes.

Each unit was handled as a separate entity. Mr.

Frye was general manager of the Northern, both

as a corporation, and later as a part of the Na-
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tional. I had power, as President of both companies,

to take any action deemed necessary. In 1933 Mr.

Slusher, who died, I think, in 1934, was the finan-

cial man of the Northern, and Mr. Fred Drake was

Mr. Frye's assistant. Both were stockholders. These

were the only individuals actively connected with

the Northern in 1933. In the National organization,

Mr. Carlson, our auditor and also a stockholder

of the National, participated in the discussion as

to the consolidation and liquidation of the North-

ern. Mr. DeLong, who was a stockholder of both

companies and is now credit manager of the Na-

tional, was involved in the discussions.

Various meetings were held at the office of the

National Grocery Company with the minority stock-

holders of both the National Grocery Company and

the Washington Grocery Company and additional

meetings were held at my mother's home. [32]

At these meetings the entire matter was dis-

cussed, whether it would be to the best interests

of the National Grocery Company and all stock-

holders of the various corporations to have a con-

solidation, or whether it would not be to the best

interest. The stockholders of both corporations

agreed, unanimously, that all stock was to be turned

over to the National Grocery Company. During

some time in the spring of the year or summer,

I am not positive, a letter was written by myself

to Mr. Homer Frye, of the Northern Grocery Com-
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pany, and Mr. Drake and Mr. Slusher, telling them

that after discussing the entire program, I had

decided that the logical time to liquidate the North-

ern Grocery Company would be as of the end of

the year 1933.

The subject of this liquidation was discussed at

i'requent intervals during the spring and summer

uf 1933, and we had it investigated by our legal

counsel.

I don't know exactly how many stockholders

there were in the early part of 1933. There were

2,000 shares of preferred stock and 1,000 shares

of common stock at the time. The Lang Securities

Company, a Delaware corporation holding the as-

sets of the estate of the Lang family, controlled

65% to 70% of the stock. I was the directing head

of this company.

The National Grocery Company had informal

meetings with the various executives of the company

from time to [33] time and the stockholders' meet-

ings of the National Grocery Company were con-

ducted in the same manner. The directors' meetings,

or trustees ' meetings rather, of the National Grocery

Company were drawn up by myself and then signed

by the directors.

The witness then identified petitioner's Exhibit

1 as a copy of a letter he had written August 22,

1933 to Slusher, Drake and Frye at Bellingham,

Washington.
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Then, the witness continued to testify as fol-

lows:

It was right at the end of the year—I am not

positive of the date—that the stock that had pre-

viously been owned by Messrs. Frye, Drake and

Slusher and DeLong was consolidated into one or

more certificates and issued to the National Gro-

cery Company. Then that stock with the stock

previously held by the National Grocery Company

was placed in the stock book and I signed the cer-

tificate as cancelled, and I believe Mr. Carlson also

cancelled the certificates, and the revenue agent

stated that we needed no stamp tax on the surren-

der of the certificates.

The witness was then shown the petitioner's Ex-

hibit 2, which exhibit consisted of a series of six

stock certificates, which were identified by him from

time to time through his testimony, photostatic

copies of which were admitted into evidence with-

out objection at the close of the hearing. (Tr. page

185) [34]

The witness then proceeded to testify:

Having been shown stock certificate No. 8 of the

Northern Grocery Company, this being for one

share issued under date of May 18, 1909, to J. H.

Allen, Jr., an original stockholder of the Northern

Grocery Company, which bears the endorsement of

Mr. Allen and also the following endorsement: ''De-

cember 28, 1933, this stock is hereby surrendered



40 National Grocery Co.

(Testimony of Richard Lang.)

for cancellation and liquidation, National Grocery

Company' " signed by myself as President in the

presence of H. Carlson, I will say that the latter

signature is that of Mr. Carlson.

Frankly, I don't remember if the endorsement

was put on the stock on December 28th or 29th,

or exactly when it w^as done, but in discussing the

matter informally with Mr. Carlson, we wanted to

get matters out of the way before our inventory,

and it was done around that time. I ca.nnot say

positively. My memory is that the stock was en-

dorsed before January 1, 1934. We took inventory,

I believe, the last Saturday of the year. I think

it was December 30th, which I think was a Satur-

day. My testimony on all of the certificates that

were surrendered for cancellation, the entire five

hundred shares of the Northern, would be the same.

The witness then testified similarly as to the

surrender and cancellation of each of the stock

(certificates [35] of the Northern Grocery Company

;

following which Mr. Jones' request that leave be

granted to introduce photostatic copies of said cer-

(ificates into evidence was granted by the Member,

over objection of respondent.

The witness proceeded to testify as follows:

Q. Well, the certificates bear on the back

an endorsement that they are surrendered for

cancellation December 28, I think it is, 1933.

Now, was that endorsement put on the certifi-
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cates at the time of this occasion when they

were surrendered?

A. I believe some of them were put in the

book and cancelled prior to that time, and the

last ones around December 28th.

The National Grocery Company did not, so far

as I recall, make any written record with respect

to this transaction.

Q. I show you what purports to be minutes

of a special meeting of stockholders of the

Northern Grocery Company, and ask you to

state w^hether you can identify that, and if so

what it is.

A. Those are the minutes of a meeting of

the Northern Grocery Company.

No formal meeting was held as represented by

these minutes. I dictated them some time during

1933 to my secretary, and these were what she

wrote. They were similar to minutes that were

drawn up with reference [36] to the Washington

Grocery Company. All our meetings were held in

a similar fashion. They were very informal. We de-

cided what we were going to do, and then the min-

utes would be dictated to the secretary, and she

would type them at her convenience, and the secre-

tary and the president, or some other officer would

sign them.

Q. Now, will you read that record that you

have there before you? It is pasted in the min-

ute book.
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A. It says, ''Minutes. Special meeting of

the stockholders of the Northern Grocery Com-

pany.

"Pursuant to call a special meeting of the

stockholders of the Northern Grocery Com-

pany was held at the office of the company, in

Seattle, Washington, on Tuesday, January 2nd,

1934, at 10:30 a.m. All the stock was prepre-

sented at the meeting.

"The president stated the meeting had been

called for the purpose of acting upon a pro-

posal from the National Grocery Company.

The said National Grocery Company is now the

owner of all the capital stock of the Northern

Grocery Company and as it is the desire of

the National Grocery Company to liquidate

the Northern Grocery Company as a corpo-

ration as of December 30, 1933, the National

Grocery Company has tendered to the North-

(irn Grocery Company all of the capital stock

of the Northern Grocery Company in exchange

for all of the assets, both tangible and intan-

gible, of the Northern Grocery Company. [37]

"The following resolution was thereupon in-

troduced, seconded and unanimously carried

:

" 'Be It Resolved, That this proposal be ac-

cepted as of this date, and that the proper of-

ficers of the Northern Grocery Company be

authorized to execute a deed conveying to the
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National Grocery Company all of the real prop-

erty of the Northern Grocery Company.
'* 'Resolved Further, That officers of the

Northern Grocery Company be authorized to

execute a bill of sale in favor of the National

Grocery Company of all the Northern Grocery

Company personal property, and an assign-

ment and transfer of all the Northern Grocery

Company's accounts, and notes receivable and

securities, and all other claims and credits that

may be due the said Northern Grocery Com-

pany. '

''This being the final meeting of the North-

ern Grocery Company, a financial statement of

the business for the period ending December

30, 1933, was submitted, read and ordered placed

in the minutes.

"It was then duly moved, seconded, and

unanimously carried that the actions of the

officers and trustees of the company during the

year 1933, be ratified and approved.

"There being no further business, the meet-

ing adjourned.

"R. E. LANG,
President

;

H. CARLSON,
Secretary."
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There are no subsequent entries or records in the

minutes book of the Northern Grocery Company. I

(Testimony of Richard Lang.)

dictated [38] these minutes some time in 1933, and

we had also at that time instructed the bill of sale

to be drawn up, merely carrying out what had

already been decided, and it was done.

The language ''Be It Resolved' that this pro-

posal be accepted as of this date" was copied from

minutes of a meeting of the board of trustees of the

Washington Grocery Company, which was used as

a model in drawing the minutes of the Northern

Grocery Company just read.

There was then a discussion as to the materiality

of reading the minutes used as a model into the

record, the descussion being as to whether the words

used could be explained. The Member finally over-

railed the objection and the resolution was read into

the record.

'' Special meeting of the board of trustees

of the Washington Grocery Company.

"A special meeting of the board of trustees

of the Washington Grocery Company was duly

called and held in the office of the company in

Seattle, Washington, on the 30th day of June,

1933. A majority of the trustees of the com-

pany were present.

"The president stated the meeting was called

for the purpose of acting upon a proposal from

the National Grocery Company. The said Na-

tional Grocery Company is now the owner of
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all the capital stock of the Washington Grocery

Company, and as it is the desire of the [39]

National Grocery Company to liquidate the

Washington Grocery Company as a corporation

as of June 30, 1933, the National Grocery Com-

pany has tendered to the Washington Grocery

Company all of the capital stock of the Wash-

ington Grocery Company in exchange for all

assets, both tangible and intangible, of the

Washington Grocery Company.

"The following resolution was thereupon in-

troduced, seconded and unanimously carried:

" 'Be It Resolved, That this proposal be ac-

cepted as of this date, and that the proper of-

ficers of the Washington Grocery Company be

authorized to execute a deed conveying to the

National Grocery Company all of the real prop-

erty of the Washington Grocery Company.
'' 'Resolved Further, That the officers of this

company be authorized to execute a bill of sale

in favor of the National Grocery Company of

all the Washington Grocery Company's per-

sonal property, and an assignment and transfer

of all the Washington Grocery Company's ac-

counts and notes receivable and securities and

all other claims and credits that may be due the

said Washington Grocery Company.'
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''There being no further business, the meet-

ing adojurned.

''R. E. LANG,
President

;

H. CARLSON,
Secretary." [40]

Q. Was that the resolution that you had be-

fore you and followed in dictating the resolu-

tion covering the Northern Grocery Company?

A. Yes, it was.*******
Q. I wdll ask you whether or not the use of

the phrase—^possibly I asked you this question

before—''this date", as used in the Northern

Grocery Company resolution, what you had in

mind in the use of that phrase? .*******
A. It was a distinct intention, it w^as my

distinct intention in drawing all these resolu-

tions, that the effective date of the liquidation

was to be stated in all of the meetings, June

30th on some, and December 30th on others, and

the word "this" or "that" didn't enter my
mind.

Q. Well, answer more specifically as to this

resolution.

A. The Northern Grocery Company resolu-

fion distinctly, my intention was that it refer
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to December 30th, and we had every intention

and belief until many months that the corpora-

tion had been dissolved as of December 30th.

Q. 1933? A. 1933. [41]

With regard to the physical assets of the North-

ern, private ledger entries were made turning over

these assets, as actual tangible assets of the Na-

tional. This was done before the inventory of 1933.

On
Cross Examination,

the witness testified:

That since the day of its inception the National

Grocery Company was a family-controlled affair

and all meetings, excepting the formal meetings and

annual meetings, or where a bank required a formal

resolution, were considered informal. Nobody ever

showed up at stockholders' meetings, and the trus-

tees' meetings were hold at somebody's home, or not

at all. The individuals signed the minutes at their

convenience. We felt questions of policy from a

legal angle did not have to be put in minute books.

The final minutes are dated January 2, 1934. This

was the last meeting of the company. The minutes

are dated January 2nd, 1934, and the minutes were

dictated or copied prior to that date. I have a very

definite recollection that we didn't have any formal

meeting. I merely dictated or instructed the secre-

tary to copy something. I do not remember when the
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papers were signed. They were dictated to Mr. Van

DeVanter, I believe, but I do not know for certain.

I presume the minute was signed subsequent to

January 2, 1934. I don't know if he was our sec-

retary on January 2, 1934. I cannot tell you who

was the secretary on January 2, 1934.

I am also uncertain as to the exact date on which

(he stock certificates were endorsed. It was around

December [42] 28, 1933, some time in the neighbor-

hood of that particular time. All of the certificates

were entered in the book prior to December 30, 1933.

I am positive that they were not endorsed on Janu-

ary 2.

I am not familiar with corporate law, so I don't

know whether I could describe what I would con-

eider a formal meeting, but I would say if someone

were instructed to send out notices, and there was

a certain definite time required and proxies were

sent out, that it would be formal. If I were shown

a minute book kept in the regular course of this

corporation's business, which had in it a minute

r-ecording a meeting held on January 2, 1934, I

wouldn't consider that a formal meeting of the

stockholders of that corporation, if I knew the facts.

Q. You wouldn't consider that a formal

meeting? Now, Mr. Jones interrogated you

about your understanding of the words "this"

and "that". The meeting referred to specifically

says "as of this date".
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A. It says ''as of this date".

Q. Yes, and did not the date which is shown

in the minute book, was not that date January

2nd, 1934?

A. The date closest to the word "this" was

December 30th, 1933.

Q. But doesn't this meeting according to

your minute book, purport to have been held

on January 2nd, 1934? [43]

A. No.

Q. Why doesn't it?

A. It purports to be December 30, 1933,

and that was the specific intention of myself in

signing it, and Mr. Carlson's intention.

Q. Why is the date January 2nd, 1934, used

at all, Mr. Lang?

A. Because that is probably the day the sec-

retary typed it.

We shouldn't have put the minute in the book,

dated as it was. I can see that. I had never taken

steps to eradicate this minute from the minute book

because we don't do business that way. We didn't

even consider these minutes. We thought anyone

seeing the minutes would infer this to mean Decem-

ber 30, 1933, though. That is the date we wanted the

program to be effective, and we so stated in the

minutes.

We have no minute on the book of any formal

meeting in 1933.
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This is not the first minute I have dictated but

I have not dictated many.

The stock certificates all bear the endorsement

dated December 28, 1933, regardless of when ac-

tually endorsed. This record speaks the truth be-

cause we intended the certificates to be cancelled on

December 28, [44] and until all certificates were can-

celled the corporation couldn't be considered liqui-

dated. I don't know what date the certificates were

endorsed.

Q. Why didn't you make the certificates

speak the truth and put the exact date on the

certificate that the man who endorsed it at the

time—I am asking you, Mr. Lang, why you

didn't make the certificate speak the truth, aud

place on the certificate the actual date it was

endorsed.

A. Well, I don't know what date they were

endorsed. Here is one certificate that was en-

dorsed in 1909. I suppose I should write 1909

on that certificate.

Q. You wrote December 2nd

A. That was the date it was cancelled.

Q. And you knew when you wrote that on

there that wasn't the date of endorsation?

A. We are not talking about endorsation.

We are talking about cancellation, and you are

talking about endorsation, two different things.
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The minutes were not written up on December 28,

1933, as we have quite a lot of work at the end

of the year taking inventory, and that was probably

the reason they weren't typed until January 2nd.

Thereupon

H. CARLSON

was sworn, and testified as follows

:

I am an auditor and accountant associated with

the [45] National Grocery Company since 1923 and

connected with its related interests since 1910. In

1933 I was assistant secretary of this company and

participated in some of the meetings in which the

matter of liquidating the Northern Grocery Com-

pany was under consideration. They were held about

the middle of 1933. Mr. Lang, Mr. DeLong, Mr.

Frye and Mr. Griggs ati:ended the meetings at

which I was present, and it was decided that the

National Grocery Company should liquidate the

Northern at the end of the year 1933. I do not know

whether or not anything was written to anybody

with respect to that decision. [46]

I was instructed by Mr. Lang that the liquidation

was to take place as of December 30, 1933, and that

I would have to prepare the proper entries on the

books reflecting this transaction. You will find an

entry in the private journal under date of Decem-

ber 30, 1933, showing the transfer of the assets.
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The witness then identified the private journal

and opened the book to the entries just described.

He then read the entries as follows:

** Investment Northern Grocery Company
branch house is debited with $178,933.28. North-

ern G-rocery Company stock account is credit

with $94,455.80, and the surplus account with

$34,537.48. To record the liquidation of North-

ern Grocery Company of the corporation as of

December 30, 1933, and thereafter to be con-

ducted as the branch house, profit on liquida-

tion not taxable on accoiuit of consolidated tax

return filed during the year 1933, which in-

cluded them."

The instructions to make this entry were given

long prior to December 30, 1933, though I do not

know just when this entry was made, but it was

from a rough draft which I always prepare in ad-

vance, which draft was made some time prior to

December 30, 1933, possibly in October or Novem-

ber. The figures entered reflect the figures shown

b}^ the books of the Northern. It reflects the taking

[47] over of the assets of the Northern Grocery

Company.

This is the only entry in the books and is the

primary and controlling entry of the transaction,

as a matter of accounting.

The witness was then shown the stock certificates

of Northern Grocery Company, constituting peti-
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tioner's Exhibit 2, and identified his signature to

the endorsements of the National Grocery Company
thereon.

The witness then proceeded to testify:

These endorsements might have been were made

at the end of 1933 though I couldn't state exactly

when.

There was no meeting of the stockholders of the

Northern held on January 2, 1934. I do not know

when the last minutes, bearing date of January 2,

1934, were dictated. I could not say whether or not

they were dictated prior to January of 1934. I did

not dictate them.

December 30 fell on a Saturday, I believe, in 1933.

Bellingham is ninety miles from Seattle and in the

ordinary course of communication a document, exe-

cuted as of the close of business on Saturday, De-

cember 30, 1933, and placed in the mail—although

if placed on a special train it could be transmitted

in a matter of two or three hours—could hardly be

transmitted to Bellingham so as to be recorded in

the recording office on that date.

A bill of sale conveying the properties of the

Northern to the National was prepared about the

close of 1933. The property was located in Whatcom

County, in which Bellingham is located, and that is

the county seat and where the recording office is

located. I do not know what date the bill of sale
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or transfer was filed with the auditor of Whatcom

County. [48]

We had some correspondence subsequently with

the Collector's office with respect to the capital

stock tax return and the furnishing of a liquidation

statement of the Northern Grrocery Company. The

Northern failed to file a capital stock tax return for

the year 1934, and thus, received a circular letter

from the Collector, dated November 14, 1935.

An offer of proof was then made by Mr. Jones

that the file identified by the witness would show

that in 1935, following the discussion with the Col-

lector, the Northern Grocery Company, acting

through the National, advised the Collector that the

company was liquidated as of December 31, 1933,

and that the liquidation statement was filed showing

liquidation as of that date, and this situation w^as

accepted by the Collector's Office. The Member sus-

tained objections to the introduction of this evi-

dence.

The witness then testified that he had filed a liqui-

dation statement covering the liquidation of the

Northern Grocery Company with the Collector of

Internal Revenue at Tacoma in 1935. Counsel ob-

jected to the introduction of the liquidation state-

ment into evidence which had been marked peti-

tioner's Exhibit 3 and properly identified by the

witness, upon the basis it was immaterial, irrele-

vant and attempted to vary the terms of the cor-

porate minutes of January 2, 1934. The Member
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sustained the objection. Mr. Jones excepted upon

the ground that it was corrobora- [49] tive in

nature and that this case is not like the ordinary

case of controversy between private litigants, where

their rights are determined by a contract and other

evidence may have a tendency to vary or contradict

the arrangement. The question in these tax cases

is what was the actual fact as to what was done,

and while this statement was subsequent to the

event it did show a course of conduct consistent

with the position upon which the petitioner relied

in the instant case.

PETITIONER'S EXHIBIT 3

(Marked for identification)

Statement of facts covering the dissolution of

Northern Grocery Co. a corporation.

1. Date of dissolution December 31, 1933.

2. Exact steps taken to dissolve the corporation

Capital Stock exchanged for their Assets.

3. Date the distribution was paid to the stock-

holders December 31, 1933.

4. Name and address of each stockholder at the

time of dissolution—National Grocery Co., Seattle,

Wash.

Number & Par value of shares of stock of each

—

500 shares of $100 Par Value.

Amount of money received by each during course

of dissolution—None.
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Amount & nature of assets received by each dur-

ing course of dissolution—All the assets of the Cor-

poration having a book value of $178,993.88 received

in exchange for their Capital Stock.

Dissolution and distribution made during a con-

solidated return period.

5. List the names and address of each individual

or corporation other than shareholders and credi-

tors, if any, that received assets at dissolution and

the amount or value received by each. None.

6. If any consideration was paid for any of the

assets, state the name and address of the individual

or corporation making such payments and the exact

amount paid by each. None.

7. If any money or porperty remains undistrib-

uted, state the amount, nature and value of the same

and why it has not been distributed. None.

Signature

[Endorsed]: Petitioner's Exhibit 3. Marked for

identification. Sept. 22, 1938. [67]

The witness, on

Cross Examination

then proceeded to testify

:

December 30, 1933 was chosen as the date of the

purnal entry because it was the final business day

for the Northern Grocery Company and the entry
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could not have been made until inventory was taken

on December 30. The certificates of stock could

have been endorsed just as well on December 30 but

we were busy around inventory time and you have

a lot of things you want to get out of your way and

not wait until the last moment. The certificates

could have been endorsed on December 1st as they

had no bearing on the final result.

This journal entry was subsequently posted in a

ledger, being posted in the surplus on December 30,

1933, and the other entry in the ledger was in the

Northern Grocery Company common stock account.

I do not know what [50] date I might have posted

that. It might not have been December 30 but that

date is the date of the journal entry, which is the

original entry and, thus, is the controlling date. I

have no other book here in Court or elsewhere that

will show any reference to this transaction.

I do not know the exact date the stock certificates

were endorsed. They might have been signed before

or after January 2, 1934.

I previously overlooked mentioning the invest-

ment account of the Northern Grocery Company.

It reads: "Investment in Northern Grocery Com-

pany branch, December 30, 1933, journal entry No.

48, $178,993.28." I did make an error in posting

this item and changed the date because of it but

the journal entry is the controlling date, Decem-

ber 30th. There were two entries on which I changed

the dates—where I closed out the stock account and
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the investment account. The date was changed, I

think, at the time the Revenue Agent made his

audit, certainly more than sixty days ago. I don't

know exactly when.

I do not know what date was there before I

changed it to December 30, 1933. I don't know

whether it was January 2 or not, but I presume

it was. Nobody instructed me to change any dates.

The original entry shows no change, December 30,

1933, which is the controlling date. [51]

The bills of sale were recorded in Whatcom
County. I do not have a carbon copy of the letter

directing this, nor any notation showing that they

were sent. I do not know that they were recorded.

The papers were sent to Bellingham for recording,

directed to the Northern Grocery Company. They

would probably have a document in their files. The

papers weren't returned to us with any official re-

cording on them.

A copy of a bill of sale dated January 2, 1934 was

then produced and the witness read into the record

the signature thereon—Northern Grocery Company
by R. E. Lang, president, and attested by H. Carl-

son, secretary.

The bill of sale was accepted into evidence as

respondent's Exhibit A without objection. Said

RESPONDENT'S EXHIBIT A
is as follows:
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''CONVEYANCE

''Know all men by these presents, That

Northern Grocery Company, a corporation hav-

ing its principal place of business in the City of

Bellingham, Washington, hereinafter called

first party, does hereby, for a valuable and suffi-

cient consideration, bargain, sell, assign, trans-

fer, convey and set over unto National Grocery

Company, a corporation having its principal

place of business at the City of Seattle, Wash-

ington, hereinafter called second party, all of

its properties and assets of every kind and char-

acter whatsoever, and wheresoever situated, in-

cluding, but not limiting the generality of the

foregoing, the following properties, to-wit:

All goods, wares and merchandise, fixtures,

equipment, (including trucks and automo-

biles), machinery and other tangible prop-

erty, together with the good will of the busi-

ness heretofore transacted by said first party,

and all licenses, patents, copyrights and simi-

lar property incident thereto. [52]

"All book accounts, notes and other obliga-

tions due to the first party from any source

whatsoever.

All stocks, bonds, certificates and choses in

action of every kind whatsoever.

All other properties, whether real, i:)ersonal

or mixed, and wheresoever situated.
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''And first party further covenants and

agrees to give or cause to be given to second

party, appropriate transfers and conveyances

covering any of its properties and assets which

may be desired, upon demand of the second

party.
'

' In witness whereof, first party has hereunto

set its hand and seal this 2nd day of January,

1934.

[Seal] NORTHERN GROCERY
COMPANY,

By (Signed) R. E. LANG
President.

Attest: (Signed) H. CARLSON,
Secretary

State of Washington,

County of —ss.

"On this 2nd day of January, 1934, before

me personally appeared R. E. Lang and H.

Carlson, to me known to be the President and

Secretary, respectively, of the Northern Gro-

cery Company, the corporation that executed

the within and foregoing instrument, and ac-

knowledged the said instrument to be the free

and voluntary act and deed of said corporation

for the uses and purposes therein mentioned,

and on oath stated that they were authorized to

execute said instrument, and that the seal

affixed is the corporate seal of said corporation.
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*'In witness whereof, I have hereunto set my
hand and affixed my official seal the day and

year first above written.

[Seal] (Signed) R. W. NISBET
Notary Public in and for the State of Wash-

ington, residing at Seattle."

The witness then proceeded to testify as follows:

I probably signed this conveyance around Janu-

ary 2, 1934. I imagine it was signed on that date

as it was [53] notarized before a Notary Public,

unless the date was inserted and the Notary Public

did not notice the date when he signed it.

I do not know whether or not any deeds were

prepared because Northern itself owned no build-

ings. It rented the property it occupied.

On
Redirect Examination,

the witness testified:

It is physically impossible to make all entries

on the date they bear in the ordinary practice of

a business [54] of this kind. This is particularly

true at the end of a year, and it is a recognized

and customary practice to make closing entries

after the last business day of the year. The exact

figures were not available on December 30, 1933,

which ultimately would be entered in the ledger.

Income tax had to be computed and adjustments,

etc., made, which are determined by the profits.

Until the profits were determined those adjustments

could not be made except on an arbitrary basis.
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The two entries in the private ledger which origi-

nally boie a date other than December 30, 1933,

relating to the Northern Grocery Company, were

entries posted from the journal. I believe the

changes were made to conform with the journal

entry at the time the Revenue Agent made an

audit and determined to assess a tax on the liqui-

dation. The change was made after the Revenue

Agent had seen whatever the original date was.

I changed it solely because of the controlling date

in the journal. I did not advise the agent I was

making the change.

The entry in the journal was not made until the

specific figures and the original had been prepared

in a rough draft, and was simply copied from this

rough draft. This rough draft was prepared before

the end of the year. The specific figures were not

available at the time the rough draft was made but

became so available probably right after the first

of the year. [55] No figures were available on De-

cember 30th because the inventory was taken at that

date, and we did not have the figures until some

time after that.
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LeROY DeLONG
was sworn, and testified:

I have been connected with the National Grocery

Company for twenty-seven years and I am now
and was, in 1933, the credit man for the said Na-

tional Grocery Company. I was a stockholder of

the Northern Grocery Company. I participated in

various meetings concerning the disposition of that

company held in 1933. These meetings commenced

in about March or April of that year, and a number

were held through the balance of the year. Mr.

Lang, Mr. Frye and Mr. Drake were present, and

Mr. Carlson was present at some. Among other

matters, the time of liquidation was discussed and

December 30, 1933 fixed for that purpose.

In a general way I am familiar with the steps

taken to carry that policy into effect. As to the

cancellation of the stock, I surrendered mine for

cancellation some time during the summer of 1933.

I know that it was ordered and expected that the

National Grocery Company would take over the

physical operation of the Northern Grocery Com-

pany as of December 30, or the end of the [56]

year, that date being the last business day beyond

which no business could be transacted.

Upon

Cross Examination,

the witness testified:

I do not know how many informal meetings were

held. I attended about twenty-five or thirty from
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May through December. I think it was at the first

meeting that December 30, 1933 was determined

as the liquidation date. These other meetings had

no reference to that question. The first meetings

were in March, April or May. I wouldn't say it

was definitely decided at the first meeting but that

was the object of the meeting—to discuss the liqui-

dation as of December 30.

I have never seen the Northern Grocery Company

minute book nor do I know about the entry of

January 2, 1934 in this book. I have discussed with

Mr. R. E. Lang the minute appearing on page 20,

dated January 2, 1934, but I don't recall ever hav-

ing seen it. I discussed it with him Monday of this

week. The first I knew of it was the preceding

Friday.

Thereupon,

HOMER FRYE

was sworn, and testified as follows

:

Through 1933 I was manager of the Northern

Grocery Company and in 1933 participated in dis-

cussions with Mr. R. E. Lang and other parties of

the National Grocery [57] Company regarding the

liquidation of the Northern. We had about twenty-

five discussions—maybe more. Some were held in

Mr. Lang's office, one, I believe, at his residence,

the residence of his mother, and either one or two

at Bellingham. There were several telephone dis-
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cussions and many letters. The matter of the time

of liquidation of the Northern was discussed a good

many times and we definitely stated that we wanted

it cleaned up during 1933 so it would be effective

at the end of that year.

I transferred my stock in the Northern Grocery

Company over into stock of the National Grocery

Company as a part of that general program.

It is my unde;?standing that the Northern Gro-

cery Company was to cease to exist at the end of

business in 1933. Subsequently from that time we

carried on business under the same name of North-

ern Grocery Company, under a certificate of trade

name.

On
Cross Examination,

the witness testified:

I became manager of the Northern Grocery Com-

pany in August of 1930. I have never seen the

minute heretofore referred to. I managed the

Northern Grocery Company until its liquidation

and looked after its properties. I transferred the

stock I held in Northern in July, 1933, I think.

We took a midyear inventory at the end of June,

and after those figures were completed we accepted

National Grocery Company's stock based upon

them. I couldn't give you the exact date. We made

the transaction on, say, the 10th or 15th of July.

[58]
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EDWARD F. DRAKE, JR.

was sworn, and testified:

I was connected with the Northern Grocery Com-

pany from 1909, at the time of its formation, so

long as it remained an operating corporation, and

was a stockholder until some time in 1933. My offi-

cial capacity with the company was as salesman,

general executive, everything. I actively partici-

pated with Mr. Frye and Mr. Slusher in the ques-

tions of management and executive policies of the

company.

Mr. Slusher died in 1935. During 1933 I sat in

on conferences with parties representing the Na-

tional, at which discussions were had in connection

with the National becoming sole owner of the stock

of the Northern and the matter of liquidating the

Northern. The representatives of the National at

these meetings were Mr. Lang and Mr. DeLong.

I do not know who else was present for the Na-

tional. Mr. Frye was present. I made four or five

trips at least to Seattle to discuss these matters.

The discussions commenced early in 1933 before the

midyear inventory period, and a plan w^as adopted

for the surrender of the stock of the individual

stockholders of the Northern to the National in

exchange for stock of the National. This exchange

occurred in the latter part of July, or the early

part of August. [59]

The program included the taking over of the

physical assets of the Northern by the National.
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This was to be done as of the last inventory in

the year 1933. I never discussed this particular

step with Mr. Lang but did receive a letter from

Mr. Lang, a copy of which is marked as petitioner's

Exhibit 1 for identification, which was addressed

to Mr. Slusher, Mr. Frye and myself. I do not know

where the original of that letter is. It was pre-

sumably kept by Mr. Slusher. He was generally

custodian of all the letters.

On
Cross Examination,

the witness continued:

The stock was transferred in the middle of the

year. My understanding was that the old Northern

went out of existence and the National took it over

before the end of the year. I was not a stockholder

of the Northern on January 2, 1934 as all of the

stock was transferred before that. I do not remem-

ber attending any meeting of the Northern or that

any meeting of the Northern was held on January

2, 1934. I never heard of this meeting before nor

did I know that a meeting was posted in the min-

utes of the Northern book until today.

I do remember attending a meeting of the Na-

tional on March 15, 1933 but no formal meeting

of the stockholders of the Northern in 1933, [60]
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(Testimony of Edward F. Drake, Jr.)

Upon
Redirect Examination,

the witness proceeded to testify:

I ceased being a stockholder of the NorthtH-n

in the latter part of July or the early part of Aug-

ust. There were no stockholders of the Northern

except the National at the end of 1933.

On
Recross Examination,

the witness proceeded to testify:

I held forty shares of stock in the Northern. I

had fifteen of my own and twenty-five of my
father's, who started the Northern with Mr. Lang.

Both were turned in, the latter being trusteed in my
name. However, certificate No. 31 for twenty-five

shares, as well as certificate No. 39 for fifteen shares,

were surrendered by me, together at the same time

in 1933. Certificate No. 31 was endorsed by my
brother, who is attorney-in-fact for my father. It

came into my custody in 1933 when it was sent in

for exchange for National stock.

Counsel for both parties then stipulated that

the Northern filed no return for the year 1934 nor

for any part of that year.

Petitioner's Exhibit 4, being a copy of the ninety-

day letter, was then offered and admitted into evi-

dence without objection.

Petitioner's Exhibit 5, being a copy of an of-

fice letter, dated November 5, 1936, referred to in
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(Testimony of H. Carlson.)

the ninety- [61] day letter, was offered and ad-

mitted into evidence without objection.

Whereupon

H. CARLSON

having previously been duly sworn, was recalled

to the stand and testified as follows:

I handle tax matters for the National Grocery

Company and received the document shown me, ad-

dressed to the National Crocery Company. This

came across the mailing desk of the National Gro-

cery Company. An examination of our books and

records by the Internal Revenue Agent for the year

1934 was made prior to the receipt of this report,

but I do not remember exactly when.

Petitioner's Exhibit 6, being a copy of a report,

dated June 29, 1936, prepared by the Internal

Revenue Agent, Lewis E. Blakel, was then offered

as evidence for the purpose of showing what is

in dispute between the parties, and to show the

method of computation followed by the Commis-

sioner in arriving at the ground for the deficiency

involved in the proceeding; and not in any way as

evidence of any of the facts contained in the cor-

respondence. It was admitted into evidence over

respondent's objection. [62]
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Whereupon

GEORGE L. NELSON
was sworn.

Respondent objected to his testifying under Ar-

ticle 80, Regulation 12, the witness being an agent

of the Internal Revenue Department. The Member

,'itated: "I will overrule the objection. If this witness

respectfully declines pursuant to the words in the

regulation to answer, I don't know what power

there is to make him answer."

Mr. Jones: Are you willing to answer, Mr.

Nelson, or do you refuse?

Mr. Neblett: I am going to instruct him

that he can decline to answer that. If you want

my advice, Mr. Nelson, I advise you to decline,

respectfully decline to answer.

The Witness: I decline to answer.

Mr. Jones:

Q. You decline to answer any questions

that I may submit to you with respect to the

subject matter of this proceeding'?

A. Yes.

Mr. Jones: I will state then. Your Honor,

that I propose to prove by this witness—

I

think I have to make an offer. [63]

The Member: I would like for you to make

an offer.

Mr. Jones : That being a revenue agent rep-

resenting the respondent, he made an investi-

gation of the Northern Grocery Company for
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the year 1933, such investigation being made

some time the latter part of 1935, and that he

ascertained at that time and his report shows

that in effect it was a final closing audit for the

Northern Grocery Company. If I said National

a moment ago, I misspoke myself, it is North-

ern, that the company was liquidated at the

end of 1933.

At the conclusion of the introduction of evi-

dence, petitioner's Exhibit No. 1, being a copy of

a letter written by Richard Lang, president of the

National Grocery and Northern Grocery Company,

dated August 22, 1933 to Slusher, Drake and Frye

at Bellingham, Washington, was admitted into evi-

dence over the objection of respondent, upon the

grounds that it is immaterial and incompetent, as

a self-serving declaration, and attempts to vary

the written minutes.

PETITIONER'S EXHIBIT 1

Aug. 22/33

Messrs. Frye, Drake & Slusher:

Received your letter, Mr. Frye, with comments,

and I am now preparing the stock certificates.

I am enclosing a letter in duplicate to each of you

setting up the details of the arrangement as per

letter recently sent you, containing my personal

assurances as well as the bonus arrangement be-

tween you and the National Grocery Co.
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You will note I have retained Paragraph 5 of

my assurances but have moved it up to the place

of Paragraph 2. After talking the matter over with

people here I feel it is the only way the National

or you would be safe. For example, should one of

you become mentally incompetent, it would not be

fair to the other stockholders for the firm to be re-

quired to keep you. On the other hand it should

not create any hardship on me or anyone else for

me to have to buy the stock of that person. The

same argument holds in the case dishonesty should

develop. Or, should a person because of illness be

unable to attend to his duties for a long period of

time it should not be necessary to discharge him,

as he should resign voluntarily.

Actually, as long as everything works smoothly

under this new arrangement there is going to be

no need of any assurances from anyone. I am sure

that on thinking this matter over you will be satis-

fied with the enclosed letters. If you are, will you

please write at the bottom of each page of the du-

plicate the word "Accepted" or "Approved" and

sign your initials under it and return the duplicate

to me?

We will not discontinue the Northern Grocery

Co. as a corporation until the end of the year. How-

ever, 100% of the stock being owned by the Na-

tional Grrocery Co. as of July 1, 1933, we will be

able to save a good many hundreds of dollars in
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taxes the balance of this year, and at the close of

this year the Northern Grocery Co. will cease to do

business as a corporation as far as the Federal

and State governments are concerned.

Have you filed your capital stock tax yet? Re-

member this must be filed prior to the end of this

month. If you have not already filed it, would sug-

gest you send your blank to us for filing together

with an estimate of your expected earnings for the

year 1933. We will then multiply that figure by

eight to arrive at the capital to be filed and thus

avoid any excess profits tax.

I want to thank you gentlemen for the time and

consideration spent with me in working up this

matter. I sincerely believe that under this new ar-

rangement all of us can work even more closely to-

gether than we have in the past.

Yours truly,

REL/V
Enc.

[Endorsed]: Petitioner's Exhibit 1. Admitted in

evidence Sept. 22, 1938. 166^
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The income and excess-profits tax return of the

National Grocery Company for the calendar year

1934 was offered and received in evidence as

EESPONDENT'S EXHIBIT B. [64]

** Schedule K—'Consolidated Balance Sheet as of

December 30, 1933 (amended) of the National

Grocery Company,' attached to the said return

shown (Ex. B) * Capital Stock' items as follows:

National Northern
Capital Stock Grocery Co. Grocery Co. Elfanlnatlong Con. B/S

Common $100,000 $50,000 $50,000 (d) $100,000

Preferred 200,000 — 200,000

It is hereby stipulated and agreed by and be-

tween the parties hereto, by their respective at-

torneys, that the foregoing is all the material evi-

dence adduced at the hearing before the United

States Board of Tax Appeals on September 22,

1938, and that the Board may settle the same ac-

cordingly.

H. B. JONES
ROBERT E. BRONSON

Counsel for Petitioner

610 Colman Building

Seattle, Washington.

J. P. WENCHEL
K

General Counsel, Bureau of

Internal Revenue

Attorney for Respondent.
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Approved and ordered filed this 11 day of August

1939

(s) JOHN W. KERN
Member

[Endorsed]: U.S.B.T.A. Lodged June 19, 1939.

Lodged Aug. 8, 1939. Filed Aug, 11, 1939. [65]

[Title of Board and Cause.]

PRAECIPE FOR RECORD.

To the Clerk of the Board of Tax Appeals:

You are hereby requested to prepare and certify

and transmit to the Clerk of the United States

Circuit Court of Appeals for the Ninth Circuit

with reference to a petition for a review hereto-

fore filed by the petitioner in the above case a

transcript of the record in the above cause prepared

and transmitted as required by law and by the

rules of said Court, and to include in said tran-

script of record the following documents or certi-

fied copies thereof, to-wit:

1. The docket entries of all proceedings before

the Board of Tax Appeals.

2. Pleadings before the Board of Tax Appeals

as follows:

(a) Petition for redetermination. [81]

(b) Answer of the respondent.

(c) Reply, (not of record)

3. Memorandum opinion of the Board of Tax

Appeals entered February 13, 1939.



76 National Grocery Co.

4. Board's decision entered March 30, 1939.

5. The petition for review filed by petitioner

in the above cause.

6. Statement of evidence settled upon by the

parties hereto.

7. Petitioner's Exhibits 1 and 3, and respond-

ent's Exhibits A and B.

8. This praecipe.

H. B. JONES
ROBERT E. BRONSON

Counsel for Petitioner

610 Colman Building

Seattle, Washington.

Agreed to:

J. P. WENCHEL
K

Chief Counsel Bureau of

Int. Rev.

[Endorsed] : U.S.B.T.A. Filed Aug. 10, 1939. [82]

[Title of Board and Cause.]

CERTIFICATE.

I, B. D. Gamble, clerk of the U. S. Board of Tax

Appeals, do hereby certify that the foregoing pages,

1 to 82, inclusive, contain and are a true copy of

the transcript of record, papers, and proceedings

on file and of record in my office as called for by

the Praecipe in the appeal (or appeals) as above

numbered and entitled.
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In testimony whereof, I hereunto set my hand

and affix the seal of the United States Board of

Tax Appeals, at Washington, in the District of

Columbia, this 16th day of August, 1939.

[Seal] B. D. GAMBLE
Clerk,

United States Board of Tax

Appeals.

[Endorsed]: No. 9276. United States Circuit

Court of Appeals for the Ninth Circuit. National

Grocery Company, a corporation. Petitioner, vs.

Commissioner of Internal Revenue, Respond-

ent Transcript of the Record. Upon Petition to Re-

view a Decision of the United States Board of Tax

Appeals.

Filed August 28, 1939.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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In the United States Circuit Court of Appeals for

the Ninth Circuit.

Case No. 9276.

NATIONAL GROCERY COMPANY,
a corporation,

Appellant,

vs.

COMMISSIONER OF INTERNAL REVENUE,
Respondent.

STATEMENT OF POINTS ON APPEAL.

Comes now the National Grocery Company, a

corporation, appellant in the above-entitled action,

and as its statement of points on which it intends

to rely in the instant appeal from the decision ren-

dered in the above-entitled case by the United

States Board of Tax Appeals, it hereby files the

following

:

1. The Board of Tax Appeals erred in re-

fusing to admit into evidence appellant's Ex-

hibit #3, this being a copy of the dissolution

statement of the Northern Grocery Co. as of

December 31, 1933.

2. Under the law and evidence in the case,

the Board of Tax Appeals erred in holding that

appellant had not presented sufficient evidence

to overcome the presumption of the correctness

of respondent's determination.

3. Under the law and evidence in the case,

the Board of Tax Appeals erred in holding that
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the liquidation of the Northern Grocery Co.

did occur in the taxable year 1934.

4. Under the law and evidence in the case,

the Board of Tax Appeals erred in holding that

there was no actual taking over of the assets

of the Northern Grocery Co. by appellant in

1933.

5. The Board of Tax Appeals erred in as-

sessing to appellant additional taxable income

for the year 1934 in the amount of $92,036.32,

which amount represented the alleged taxable

profit on the liquidation of the Northern Gro-

cery Co.

6. The Board of Tax Appeals erred in its

conclusions of law as set forth in its opinion

herein, and such conclusions are not respon-

sive to its findings of fact and are contrary to,

and not supported by, the evidence and facts

in the case.

EGBERT E. BRGNSGN
Counsel for Appellant

610 Colman Building

Seattle, Washington

[Endorsed] : Filed Sept. 1, 1939. Paul P. O'Brien,

Clerk.
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[Title of Circuit Court and Cause.]

DESIGNATION OF PORTIONS OF RECORD
TO BE PRINTED.

Comes now the National Grocery Company, a

corporation, appellant, and. designates that the en-

tire record, excepting respondent's Exhibit B, shall

be included in the printed transcript by the Clerk

of the above-entitled court, these portions of the

record being necessary for the consideration of

the points on which appellant intends to rely on

this appeal.

ROBERT E. BRONSON
Counsel for Appellant

610 Colman Building

Seattle, Washington

[Endorsed] : Filed Sept. 1, 1939. Paul P. O'Brien,

Clerk.


